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Rochdale Borough Council

Property at Newhey, Rochdale

ADVICE

1. I am asked to advise Rochdale Borough Council (“the Council”) in connection with their 

title to properties (“the Properties”) at Newhey, Rochdale.  My instructions are contained 

in email messages (with attachments) dated 23rd July and 24th August 2015 from Ms 

Elizabeth Cunningham Doyle.  I have also been referred to an email message dated 12th 

August 2015 from Mr Peter Gregory to Ms Beth Brierley.  In a telephone conversation on 

28th September 2015, supported by an email message (together with attachments) later 

that day, Mr Gregory provided me with further information and clarified aspects of my 

instructions.

(1) The Properties

2. The Properties are denoted in Mr Gregory’s email as Plots 23, 24 and 30.  

2.1. Plots 23 and 24 together comprise an area of land between Wolseley Street and 

Beresford Street, Newhey on which there has been built a collection of garages. 

2.2. Plot 30 is used as a bus terminus.

(2) Freehold title

3. The Council are registered as the freehold owners of the Properties under Title No 

GM806321.  This title is not confined to the Properties; it encompasses a large number of 

other properties in the neighbouring area.
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4. I am advised that the whole title was originally comprised in a conveyance dated 4th 

September 1956 (“the 1956 Conveyance”) between George Geoffrey Collins (“Mr 

Collins”) and Milnrow UDC.  No doubt the UDC’s title was statutorily vested in the 

Council under the local government re-organisation which took place following the Local 

Government Act 1972.

5. The Council’s freehold title to the Properties is thus derived from the 1956 Conveyance.  

The 1956 Conveyance was expressly made subject to scheduled leases1. This included 

leases dated 18th April and 6th August 1904 in respect of Plots 23 and 24 and a lease dated 

30th April 1919 in respect of Plot 30.

6. Mr Collins entered into the 1956 Conveyance as the sole surviving trustee2 of the late 

John Chadwick (“the Deceased”) who passed away on 25th March 1926 leaving a will 

dated 9th September 1922 (“the Will”) and codicil dated 19th December 1925.

(3) The Will Trusts

7. By the Will, the Deceased made provision inter alia for the payment of an annuity of 

£400 to his wife, Mrs Julia Chadwick, and, subject thereto, for the income of his 

residuary estate to be paid to his sisters.  In the event that his sisters predeceased his wife, 

the whole of the income was to be paid to his wife.  Following the death of the survivor, 

pecuniary legacies were to be paid to certain charities and organisations, and the residue 

was to be paid or transferred to Milnrow UDC “…to be applied by the Council in or 

towards the acquisition and/or laying out of playing fields or a Public Park within the 

District of the said Council and the upkeep thereof or in or towards the endowment of a 

Nursing Association within the said District as the Council in its absolute and 

1 Namely the leases listed in the Third Schedule to the 1956 Conveyance.  
2 Mr Collins was appointed as a trustee by a deed of appointment dated 11th September 1937.
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uncontrolled discretion may determine…”  He also stated that it was his “…wish but 

without imposing any legal obligation on the said Council that if it is decided that the 

residue of my trust fund shall be applied in or towards the acquisition and/or laying out of 

playing fields there should be one such field provided in each Ward within the said 

District”.

8. Following the Deceased’s death, probate was granted to his wife, his sister, Miss Lucy 

Chadwick, and Messrs Spencer and George Lissant Collins.  Following the death of the 

latter, Messrs Collins and Riley were appointed as trustees and, by 16th March 1950, Mr 

Collins was the sole surviving trustee.  Following the deaths of his surviving sister, Miss 

Lucy Chadwick, and the Deceased’s wife, Mr Collins was the sole surviving trustee3.  

Following the payment of the remaining legacies, Milnrow UDC was entitled to the net 

residuary estate and, on that basis, Mr Collins conveyed inter alia the freehold title to the 

Properties to the UDC.

9. On 10th August 2000, the trusts of the Deceased’s residuary estate were registered as a 

charitable trust under the name of Doctor Chadwick Trust Fund.  The charitable trust 

encompasses the Properties.

10. Four questions immediately arise.  These are as follows.

10.1. Was the freehold title to the Properties conveyed to Milnrow UDC subject to 

charitable trusts?

10.2. If not, did the gift fail or did the UDC take absolutely?

10.3. What was the effect of the registration of the trusts of the Deceased’s 

residuary estate as a charitable trust?

3 This sequence of events was recorded in the recitals to the 1956 Conveyance.
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10.4. On what basis does the Council now hold the freehold title to the Properties?

11. Finally there is a question in relation to the devolution of the leasehold title to the 

Properties.

 (1)Were the Properties conveyed to Milnrow UDC subject to charitable trusts?

12. In my opinion, the short answer to this question is no.

13. The question is to be resolved with reference to the law at the time of the Deceased’s 

death, namely 25th March 1926, albeit subject to the retrospective amendments effected 

by the Charitable Trusts (Validation) Act 1954.  It was and remains well established that, 

to be charitable, a gift must have exclusively charitable objects.  If one of the main objects 

of the gift is capable of being applied for non-charitable purposes, the gift is non-

charitable4. In the present case, the Will provided for the UDC to apply the gift at “its 

absolute and un-controlled discretion” towards “the acquisition and/or laying out of 

playing fields or a public park and the upkeep thereof” or “in or towards the endowment 

of a Nursing Association within the…” District of the UDC.  On this basis, it would have 

been open to the UDC to apply the gift for charitable purposes, for example the 

acquisition of open space in trust for the enjoyment of the public under the provisions of 

Section 10 of the Open Spaces Act 1906.  However it would also have been open to the 

UDC to apply the gift for non-charitable purposes, for example by transferring property 

or funds to an association catering inter alia for the interests of nurses5.

14. The Charitable Trusts (Validation) Act 1954 retrospectively validated “imperfect trust 

provisions” in existence before 16th December 1952, statutorily defined so as to mean the 

4 See, for example, General Nursing Council v St Marylebone Borough Council [1959] AC 540 where one of the 
objects of an organisation regulated by the Nurses Act 1957 was to regulate the profession of nursing.  The 
House of Lords regarded this as non-charitable.
5 See above.
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provisions of such trusts “…declaring the objects for which property is to be held or 

applied and so describing those objects that, consistently with the terms of the provision, 

the property could be used exclusively for charitable purposes but could nevertheless be 

used for purposes which are not charitable”6.  However, in Harpur’s Will Trusts [1962] 

Ch 78, the Court of Appeal adjudged that these provisions were limited to objects rather 

than institutions.  On that basis, the Act did not validate a gift of the testatrix’s residuary 

estate “between such institutions and associations having for their main object the 

assistance and care of soldiers, sailors, airmen and other members of HM Forces who 

have been wounded or incapacitated during the recent worlds wars” in such manner and 

in such proportions as her trustees should in their uncontrolled discretion select and deem 

appropriate.  In my opinion, this is closely analogous, in the present case, to the power 

conferred on the UDC to transfer property or funds towards the endowment of a Nursing 

Association.

15. Moreover, as in Richmond upon Thames v Attorney General 81 LGR 156 and Liverpool 

City Council v Attorney-General (unreported, 15th April 1992), the material provisions in 

the Deceased’s Will and the 1956 Conveyance did not contain anything analogous to an 

imperative dedication to charity7 and, at least to the extent that the Will provided for the 

acquisition and laying out of playing fields or a public park, the gift could easily have 

been applied by the UDC in the performance of their functions as a local authority.  

Indeed the 1956 Conveyance did not contain any declaration of trust at all.

6 CT(V)A 1954 s1(1)
7 See Liverpool City Council v AG (unreported 15.4.92) in which it was observed that “…to establish a charitable 
trust it is necessary to show an intention that the Corporation’s legal ownership of the land is to be held 
beneficially for charitable purposes cf Brisbane City Council v Attorney General [1979] AC 411…at page 
421G…Another way of posing the same test, namely whether there is an imperative dedication of the land to 
purposes which are charitable, was adopted by Mr Justice Warner in Richmond-upon-Thames v Attorney 
General (1982) 81 LGR, page 165.”
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(2) If the freehold title to the Properties was not originally subject to a charitable trust, 

did the original gift to the UDC fail or did it take effect as an absolute gift?

16. In my opinion, the answer to this question is that the gift to the UDC took effect as an 

absolute gift.  The Will contained a request or direction to the UDC to apply the gift for 

one or more of the purposes specified albeit through the exercise of a discretion.  In this 

way, the Deceased envisaged that the UDC would apply the gift within the local district.  

It is unlikely that he envisaged that, if the gift could not be applied in this way, the whole 

gift would fail.

17. This is consistent with the following guidance of Buckley LJ in in re Osoba Deceased 

[1979] 1 WLR 247 at 257C-D albeit in the context of a gift for the maintenance of named 

individuals.

“If a testator has given the whole of a fund, whether of capital or income, to a beneficiary, 

whether directly or through the medium of a trustee, he is regarded, in the absence of any 

contrary intention, as having manifested an intention to benefit that person to the full extent of 

the subject-matter, notwithstanding that he may have expressly stated that the gift is made for a 

particular purpose which may prove to be impossible of performance or which may not exhaust 

the subject matter.  This is because the testator has given the whole fund; he had not given so 

much of the fund as will suffice or be required to achieve the purposes, nor so much of the fund 

as a trustee or anyone else should determine, but the whole fund.  This must be reconciled with 

the testator having specified the purpose for which the gift is made.  This reconciliation is 

achieved by treating the reference to the purpose as merely a statement of the testator’s motive 

in making the gift.  Any other interpretation of the gift would frustrate the testator’s expressed 

intention that the whole subject matter shall be applied for the benefit of the beneficiary.  These 

considerations have, I think, added force whether the subject matter is the testator’s residue, so 

that the failure of the gift would result in intestacy.  The specified purpose is regarded as of less 

significance that the dispositive act of the testator, which sets the measure of the extent to which 

the testator intends to benefit the beneficiary”.

18. If the original gift took effect as an absolute gift of residue in the expectation that it would 

be applied as envisaged, this is consistent with the approach taken by the parties to the 
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1956 Conveyance.  The 1956 Conveyance did not contain an express declaration of trust.  

It merely recorded the Will, the devolution of the title and the UDC’s request for a 

conveyance of the Properties free from the statutory trusts in Section 35 of the Law of 

Property Act 1925.

(3) What was the effect of the registration of Deceased’s residuary estate as a charity?

19. Once registered as a charity, the trusts of the Deceased’s residuary estate were 

conclusively presumed to be a charity under the provisions of Section 4(1) of the 

Charities Act 1993.  This continues to be the case.  These statutory provisions are now 

contained in Section 37(1) of the 2011 Act.

20. However the Council would be entitled, as trustees, to apply to the Charity Commission 

for an order removing the Deceased’s residuary estate as a charity and, in the event of 

such an application, the Charity Commission will be required to remove it in the event 

that “it no longer considers [it to be] a charity”8.  Obviously, the Charity Commission will 

not lightly accede to such an application where, as in the present case, the application is 

on the footing that the initial registration was in error, particularly where the putative 

charity has been registered for a significant length of time.  However, they can be 

expected to do so where a legal decision shows that a particular purpose is not charitable 

having previously been considered charitable9 and, logically, this should also be the case 

where an error of understanding in the original registration comes to light.

21. In the event that the Council have exercised their powers under the Will trusts by 

applying specific assets for charitable purposes, for example towards the acquisition 

and/or laying out of playing fields for recreational purposes, it is likely that these specific 

88 CA 2011 s34(1)(a)
9 See, for example, Tudor on Charities (9th edn) Para 1-032.
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assets will thereby have become subject to specific charitable trust, charitable or 

otherwise10.  However this would not be the case in respect of assets which have not been 

applied in this way.  I anticipate that the Properties have not been applied for charitable 

purposes.  

22. It would thus be open to the Council to make an application under the provisions of 

Section 34 of the 2011 Act for an order removing Doctor Chadwick Trust Fund from the 

register of charities.  However, if the Charity Commission is to do so, this will affect 

properties and assets other than the Properties.  Evidence will thus have to be adduced so 

as far as possible as to the identity of the assets comprised in the putative Charity and 

what has become of them.  If they have been applied or transferred to a sub-charity11, 

details of this would have to be provided.

23. If the Council makes such an application to the Charity Commission and this is refused, 

the Council would be entitled to appeal to the First Tier Tribunal.

(4) On what basis do the Council hold the freehold title to the Properties?

24. At present, the Council hold the freehold title to the Properties subject to the trusts of the 

registered charity.  In the event that they persuade the Charity Commission (or the First 

Tier Tribunal) to make an order removing the putative Charity from the register, they will 

hold the freehold title in support of the statutory functions for which the Properties were 

originally acquired albeit the Council would be entitled to appropriate the land to another 

purpose under the provision of Section 122 of the Local Government Act 1972.  However 

10 Section 164 of the Public Health Act 1875 conferred on local authorities a statutory power to acquire land “for 
the purpose of being used as public walks or pleasure grounds”.  It did not expressly provide for such land to be 
held on trust.  However in Hall v Beckenham [1949] 1 KB 717, Finnemore J adjudged that land bought under 
this statutory power was, by implication dedicated for the use of the public.
11 See Para 21 above.
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in my opinion the Council hold the freehold title free from any trust, whether charitable or 

otherwise12.

(5) The leasehold title to the Properties.

25. Prior to the 1956 Conveyance, the Properties were subject to the above leases dated 18th 

April, 6th August 1904 and 30th April 191913.  The lease dated 18th April 1904 is 

unavailable14.  However the other leases contained a series of covenants together with a 

proviso for re-entry.  They included provision for the lessees to build on the land.  If the 

original lessees or their successors in title committed breaches of covenant, there is no 

evidence that any of the lessors have formally exercised their rights of re-entry in respect 

of the relevant covenants.  However the leases also provided for the payment of rent 

together with forfeiture in the event of non-payment and they dispensed with the need for 

a formal demand15.  

26. I am advised that, at some point in time, the UDC or the Council took possession of the 

Properties.  They then let out garage spaces on Plots 23 and 24 and permitted the 

construction of a bus terminal on Plot 30.  If rent had not been paid for many years before 

the Council took possession of the Properties, it may be inferred that the UDC or the 

Council thereby forfeited the leases.  If not, from the point in time when the UDC or the 

Council took possession, they have been in receipt of the rent and profits from the garages 

12 This would not be the case in realtion to properties that have already been applied to a charitable purpose, 
see Para 21 above.
13 See Para 5 above.  There is nothing to indicate that the leasehold titles have ever been registered.
14 For the purposes of this Advice, I shall assume that it was on essentially the same terms as the lease dated 
6th August 1904.
15 ie the leases dated 6TH August 1904 and 30th April 1919.
16 As landlord, the Council would be entitled to rely on the possession of their tenants, see Jourdan on Adverse 
Possession 2nd edition Para 7-125 and Opanubi v Daley [2002] EWHC 1596.  The statutory regime for the 
acquisition of a title by adverse possession changed with effect from 13th October 2003 (LRA 2002).  It would 
thus be necessary for the Council to rely on a continuous 12 year period of adverse possession expiring on or 
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so as to found a claim based on adverse possession16 although there is likely to be an 

issue as to whether they have continuously been in possession of the bus terminal17.

27. There is nothing to prevent a landlord taking adverse possession of land so as to 

extinguish the title of his tenant18 although, on that hypothesis, it is conceivable that 

questions would remain as to whether the lease itself had been extinguished by unity of 

seisin.

28. On balance, I am of the opinion that, once further inquiries have been made in relation to 

the history of the Properties, it is likely the Council will be able to establish that they have 

forfeited the leases of the Properties or, alternatively, acquired title by adverse possession 

to Plots 23 and 24.  However, detailed inquiries should now be made in relation to the full 

chronological sequence which may include the use of historical aerial photography.

Mark Halliwell, 

Kings Chambers, 

36 Young Street, 

Manchester M3 3FT

19/10/15

before 13th October 2003.
17 I anticipate that the relevant land consists of an open area with a section of road and an extended bus 
shelter.  Exercising rights of possession over open land and roads is not straightforward , see Jourdan Paras 12-
01 to 12-08, since adverse possession generally connotes exclusive control of the land.
18 See Jourdan Para 24-62 citing Sze v Kung [1997] 1 WLR 1232.


